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Medicare’s Recent 
Elimination of Consultation 
Codes—Intended and 
Unintended Consequences
Nicole DiMaria, Esquire 
Wolff & Samson PC 
West Orange, NJ

T he Centers for Medicare & Medicaid Services (CMS) 
recently eliminated the use of inpatient and office/outpa-
tient consultation codes in the 2010 Medicare Physician 

Fee Schedule final rule (New Consultation Rule or the Rule).1 As 
a result, effective January 1, 2010, the Medicare fee-for-service 
program2 no longer recognizes the American Medical Associa-
tion Current Procedural Terminology (CPT) codes for inpatient 
and outpatient/office consultations. Consultation codes are now 
only accepted for telehealth services. The New Consultation Rule 
has had and will continue to have major effects upon physician 
billing practices. This article reviews the basic elements of the 
Rule and some of its practical consequences.

Background
Prior to the New Consultation Rule’s enactment, Medicare 
reimbursed consultations at a higher level than standard evalua-
tion and management (E/M) services. A consultation differs from 
a similar E/M service in that it is initiated by a specific request 
for assistance with a particular course of treatment or diagnosis 
(with the understanding that the patient will be returned to the 
requesting provider’s care following the consultation), while 
an E/M service does not involve such a specific request of one 
provider from another provider and can be part of a patient’s 
general/continuous course of care. Prior to the Rule, CMS 
permitted the use of consultation codes if certain conditions were 
met. In particular, the request and need for the consultation had 
to be documented and the physician providing the consultation 
to the requesting physician was required to provide a written 
report to the requesting physician. CMS also made the distinc-
tion between a consultation and a patient “transfer of care,” the 
latter of which required the use of new or established patient E/M 
codes as opposed to consultation codes.3

In March, 2006, the U.S. Department of Health and Human 
Services Office of Inspector General issued a report finding that 
Medicare paid approximately $1.1 billion more in 2001 than 
it should have for services billed as consultations due to non-
conformance with Medicare requirements, including the lack 
of appropriate documentation.4 Despite CMS’ efforts to educate 
physicians, particularly with respect to the difference between 
consultations and other E/M services, CMS indicated that ambi-
guities and disagreements remained regarding the appropriate use 
of consultation codes.5 CMS also stated that over the years, the 
documentation requirements for consultations have been reduced 
to such a level that there is no longer a significant difference 

between the requirements for consultations and E/M services to 
justify the payment disparity.6 These factors led to CMS’ enact-
ment of the Rule. 

The New Consultation Rule—Basic 
Requirements
The basic requirements of the Rule are as follows: 

•	 Services that would have previously been billed with CPT 
codes 99241-99245 (inpatient) and 99251-99255 (outpatient/
office) are now to be billed using E/M codes that represent the 
appropriate location and complexity of the service provided. 

•	 In the inpatient hospital and nursing facility settings, physi-
cians or qualified non-physician practitioners (NPPs) (where 
permitted) who perform an initial evaluation should bill the 
initial hospital care codes (99221-99223) or nursing facility 
care codes (99304-99306). The principal physician of record—
who is defined as the physician who oversees the patient’s 
care—should append modifier “-AI” to the appropriate E/M 
code to distinguish the principal physician from others who 
provide specialty services to the patient. All others who perform 
an initial evaluation on the patient should bill only the E/M 
code appropriate for the service’s complexity. Follow-up visits 
in the facility setting should be billed as subsequent hospital/
nursing facility visits, as is the current policy.

•	 In the office or other outpatient setting, CPT codes 99201-
99215 should be used depending on the visit’s complexity and 
whether the patient is new or established.

•	 In all cases, physicians/practitioners must report the most 
appropriate available codes for services that were previously 
billed using CPT consultation codes; existing E/M documenta-
tion guidelines must be followed.

CMS issued a Medlearn Matters article (MM6740) outlining 
the requirements of the New Consultation Rule7 and a separate 
Medlearn Matters article (SE1010) responding to specific ques-
tions regarding the Rule.8
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Practical Consequences
The effects of the New Consultation Rule are far reaching and raise 
multiple questions. CMS addressed several of these questions in 
its Medlearn Matters article SE1010 and other guidance. Some of 
CMS’ responses, as well as administrative difficulties resulting from 
the Rule that CMS did not address, are discussed below. 

Financial Impact

CMS indicated that the New Consultation Rule is budget neutral 
due to increases made to the work relative value units for E/M 
service codes that replace the consultation codes. Therefore, 
while physicians will no longer receive higher reimbursement 
amounts associated with consultation codes, they will benefit 
from an across-the-board increase in payments for E/M services, 
CMS said. However, CMS acknowledged that the Rule will have 
a “somewhat differential impact on various groups of providers 
and/or practitioners.”9 For instance, specialists such as neurolo-
gists and endocrinologists are likely to experience a greater 
negative financial impact as a result of the Rule, while primary 
care providers may see a boost in their reimbursement. Physician 
practices should closely track their billing and reimbursement 
to assess the complete scope of the Rule’s financial effects and 
whether further policy changes in this area are warranted.

“Principal Physician of Record” Modifier and Use of 
Initial and Subsequent Hospital Care Codes 

CMS said that claims appending modifier -AI to codes other than 
initial hospital and nursing home visit codes (i.e., subsequent 
care codes or outpatient codes) will not be rejected. In addition, 
although CMS expects the CPT code used to accurately reflect 
the service provided, CMS instructed Medicare contractors to 
not find fault with the use of a subsequent hospital care code 
merely because it was actually the provider’s first E/M service 
to an inpatient during a hospital stay. CMS also stated that it 
has alerted Medicare contractors to expect more initial hospital 
care E/M codes and a different proportion of such codes; CMS 
expects Medicare contractors to take this into consideration when 
deciding whether to pursue medical or other claims review.10

No “Crosswalk” Provided—Minimum Components of 
E/M and Consultation Services Do Not Match

CMS declined to provide a coding crosswalk that would identify 
each of the eliminated consultation codes and the corresponding 
replacement E/M codes considered to be equivalent to each of the 
eliminated codes. CMS expects physicians/practitioners to use an 
available E/M code that is most appropriate for the service, stating 
that the Rule “may actually simplify coding because physicians 
. . . will not have to determine whether the requirements to bill 
a consult are met.”11 While CMS acknowledged that the code 
descriptors of E/M codes and consultation codes do not exactly 
match (for instance, the lowest level inpatient consultation CPT 
code 99251 requires a “problem focused history,” while initial 
hospital care CPT code 99221 requires a “detailed or compre-
hensive history”), CMS explained that a particular E/M code 
may be reported for a service if the requirements for billing that 

particular code are met in consideration of the service actually 
provided.12 Therefore, CMS is essentially directing providers to 
disregard previous practice for the billing of consultation codes 
and adjust to the existing requirements for E/M services. 

Elimination of Consultation Documentation 
Requirements and Potential Effect on  
Coordinated Care

In the preamble to the New Consultation Rule, CMS addressed 
comments that the elimination of the consultation codes—and, 
as a result, the elimination of the documentation requirements for 
a consultation service, such as the written report to a requesting 
physician—would financially discourage communication and coor-
dination between healthcare providers. In response, CMS stated 
that it was aware of no evidence that the Rule would have such a 
result, but that it would be attentive to any concerns that develop 
with respect to coordination of care.13 In an apparent further 
response to this concern, CMS commented in its Medlearn Matters 
article MM6740 that “conventional medical practice” is to docu-
ment referrals between physicians for the evaluation of patients 
and that, in order to promote proper coordination of care, physi-
cians should continue to document requests for evaluations and 
communicate the results of such evaluations to requesting physi-
cians.14 Therefore, while there does not appear to be an explicit 
CMS requirement that such documentation occur, CMS appears to 
encourage it. 

NPPs/Shared Visits

Prior to the New Consultation Rule, Medicare would not pay for 
consultations if they were “split/shared” with a NPP.15 In response 
to a question as to how E/M services that were previously 
reported with consultation codes and are provided in a split/
shared manner should now be billed, CMS stated that the split/
shared rules that currently apply to E/M services will continue 
to apply, including situations where the services were previously 
reported with consultation codes.16 With this response, it appears 
that CMS will now permit consultation services (which now must 
be billed with an E/M code) to be split/shared, provided that the 
“incident to” requirements are met in the office setting or that 
the split/shared requirements are met in the hospital setting (as 
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applicable).17 This could provide a significant benefit to physi-
cians who routinely work with NPPs. 

New/Established Patient Rules Will Now Apply to 
Consultation Services

Now that consultation codes will be replaced with E/M codes, 
CMS has confirmed that the current rules that apply to E/M 
codes with respect to new and established patient office visits will 
now apply to consultation services. This means that a consulting 
physician will receive reimbursement for a consultation service 
billed as a “new patient” E/M service only if the patient has not 
received professional services from the consulting physician 
or a physician in the same group practice and specialty as the 
consulting physician for the previous three years.18 This may 
have significant impacts for multi-specialty group practices that 
commonly receive cross-specialty consultation referrals. It will 
present particular difficulties for consultation referrals between 
group practice specialists in different sub-specialties who would 
like to use new patient E/M codes; this is due to Medicare 
contractors’ general inability to recognize sub-specialties. 

In order to identify the specialty of the physicians submitting 
claims, Medicare contractors generally rely on the broad specialty 
designations made by physicians/practitioners when they enroll 
in Medicare; these specialty categories do not provide for a sub-
specialty designation (i.e., neuro-ophthalmology). In addition, 
Medicare contractors generally determine whether physicians 
are in the same group practice by looking to the tax identifica-
tion number of the group. Therefore, sub-part National Provider 
Identifiers (NPIs) established under the same tax identification 
number would not assist in distinguishing specialties within 
a group practice for purposes of the “new patient” rule. As a 
result, Medicare contractors will likely not have a mechanism 
to validate a claim for a new patient E/M consultation service 
requested by, for instance, an ophthalmologist and provided 
by a neuro-ophthalmologist in the same group practice under 
the same group tax identification number (i.e., the patient was 
treated by a physician in the same group practice and same broad 
specialty category as the consulting physician in the previous 
three years and, therefore, does not qualify as a “new patient”). 
Certain Medicare contractors have indicated that new patient E/M 
services billed in such a case will initially be denied, but that on 
appeal, the claim can be paid if the provider demonstrates that 
the consulting physician is in fact in a distinct specialty. Even if 
such a claim is permitted to be reimbursed on appeal, this pres-
ents obvious difficulties for consulting physicians who bill new 
patient E/M codes. These difficulties will continue until or unless 
Medicare contractors establish explicit policies permitting new 
patient E/M codes for group practice sub-specialty E/M referrals 
and implement a mechanism to recognize distinct physician sub-
specialties upon initial claim submission. 

Medicare Secondary Payer and Private Payor 
Consultation Policies

Under the Rule, Medicare will no longer recognize CPT consul-
tation codes, even in the case of Medicare secondary payments. 

Therefore, for purposes of Medicare secondary payment, if a 
primary payor continues to recognize CPT consultation codes 
that are eliminated under Medicare and the physician chooses to 
bill the primary payor with such consultation codes, the physi-
cian may not then report the consultation codes to Medicare; the 
physician must “switch” from the consultation codes reported to 
the primary payor and report to Medicare an E/M code appro-
priate for the service.19 Therefore, physicians have to significantly 
alter their billing practices to accommodate the differing policies 
among Medicare and private payors with respect to billing for 
consultation services.

Conclusion
Complications can be expected as physicians and Medicare 
contractors transition to the requirements of the New Consulta-
tion Rule. If the Rule results in significant negative consequences, 
further policy changes may be warranted. In the meantime, 
physician practices—particularly specialty practices that rely 
heavily on consultation services—must provide appropriate 
training to their staff regarding the Rule’s requirements, closely 
monitor any policy developments in this area, and keep careful 
track of their billing activity and reimbursement to assess the full 
scope of the Rule’s impact.
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